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Respondent Coastal Marine Services, Inc. ("CMSI") by and through its undersigned

counsel and pursuant to Section 102.42 et. seq. of the Board's Rules and Regulations as amended,

timely files the following Post-Hearing Brief following submission of a Partial Stipulation of

Facts.

I. PROCEDURAL HISTORY

On October 17, 2014, International Association of Heat &Frost Insulators and Allied

Workers, Local 5 ("Union") filed the original charge with the Regional Director for Region 21

against Coastal Marine Services, Inc. ("CMSI"). Exhibit 1 to Partial Stipulated Record ("PSR ").

The Union filed a first amended charge with the Regional Director for Region 21 on November

12, 2014. Exhibit 2 to PSR. The Union filed a second amended charge with the Regional Director

for Region 21 on January 21, 2015. Exhibit 3 to PSR. On April 10, 2015, the Union filed a third

amended charge. Exhibit 4 to PSR.

On May 28, 2015, the General Counsel of the Board, by the Regional Director for Region

21 issued a Complaint and Notice of Hearing against Respondent. Exhibit S to PSR. Respondent

filed with the Regional Director, and served upon the Union, an Answer and Affirmative Defenses

to the Complaint on June 10, 2015. Exhibit 6 to PSR. A hearing was originally scheduled for

August 17, 2015 and was later rescheduled to September 29, 2015.

On September 17, 2015 counsel for Respondent filed a motion requesting an extension of

the hearing date, as both parties were committed to negotiating and settling most of the charges in

the complaint. The hearing was then continued to December 8, 2015. The negotiations were

successful, as the Regional Director and Respondent reached agreements on all of the charges in

the Complaint with the exception of paragraph 4 regarding Respondent's arbitration agreement.

On December 4, 2015, the Regional Director issued an order postponing the hearing indefinitely.

On the same date, the General Counsel and Respondent filed a Partial Stipulation of Facts with

Exhibits, specifically requesting a decision based on the partial stipulation and briefs as pertaining

1
FPDOCS 31462248.1



to paragraph 4 of the Complaint. Paragraph 4 alleges that since at least April 24, 2014, the

Company has maintained as a condition of employment for all of its employees at its San Diego

facility an "Employee Acknowledgement and Agreement" (the "Agreement") that contains

provisions requiring employees to resolve employment-related disputes exclusively through

individual arbitration proceedings and to relinquish any rights they have to resolve disputes

through collective or class action, in violation of Section 8(a)(1) of the National Labor Relations

Act (the "Act"). A copy of the Agreement is found at Exhibzt 7 to PSR. The Division of Judges

approved the Partial Stipulation, and ordered both parties to submit briefing on this one issue.

II. STATEMENT OF FACTS

CMSI began over thirty years ago as a small family-owned and operated business offering

construction subcontracting services, including insulation, decking, and lagging work. CMSI

specializes in construction work on military craft, and its clientele include the United States Navy

and a variety of defense contractors.

CMSI's San Diego facility is located at 2255 National Avenue. Currently, CMSI employs

approximately 200 workers in San Diego who are working at several job sites in and around the

San Diego harbor. CMSI's construction workers report for work directly to their job site, which

typically includes a military or private dry dock in the San Diego harbor. CMSI's construction

workers do not report to the CMSI's facility to work. Instead, they visit CMSI's facility only

occasionally to complete HR paperwork or other administrative tasks. Atypical CMSI employee

may only report to CMSI's facility one or two times per year.

Due to, among other things, an increase in its workforce, CMSI updated its 20-year old

Employee Handbook in early 2014. CMSI issued its new 2014 Employee Handbook on Apri125,

2014. CMSI's 2014 Employee Handbook includes an individual agreement to arbitrate claims

between the employee and CMSI. The arbitration agreement includes a waiver of the employee's

right to pursue a class claim in arbitration, but allows the employee to "opt out" of the class waiver

by checking a box located in the agreement. CMSI instituted the class waiver per a routine update

2
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of its corporate policies, including its Employee Handbook. The timing of CMSI's update

coincides with an uptick in CMSI's workforce as a result of the gradual economic recovery

following the "Great Recession" of 2008.

III. LEGAL ARGUMENT

Respondents acknowledge the D.R. Horton and Murphy Oil decisions, and the high

likelihood that the Administrative Law Judge will utilize solely these two administrative decisions

as the legal authority for finding a violation of the Act. It is nonetheless important to recognize

that these two decisions have been universally rejected by civil and appellate courts, such that the

NLRB has refrained from appealing the matter to the United States Supreme Court, instead

retreating back to aself-serving philosophy that absent the high court's intervention, it must

continue to rely on the two administrative decisions. Respondents, throughout this process, have

challenged the Board to identify a single federal court case supporting the Board's position on the

issue of whether it is a violation of an Act when an employer enforces apre-dispute arbitration

agreement with aclass-action waiver. The Board has yet to provide any such authority.

The NLRB seeks to invalidate the Agreement contained in CMSI's employee handbook

based on the argument that the Agreement restricts employees' rights to pursue employment claims

on a class or collective basis in violation of Board decisions D.R. Horton and Murphy Oil. This

argument is flawed and therefore fails. First, D.R. Horton and Murphy Oil are no longer good law.

Second, employees are not restricted from exercising their rights to bring collective or class actions

on behalf of other employees because they have the ability to opt-out of the class action arbitration

waiver by checking a box on the Agreement.

In short, the evidence presented in the Partial Stipulation of Facts, coupled with Federal

and California case law, support a finding that the inclusion of a class action waiver in a pre-

dispute arbitration agreement does not give rise to an unfair labor practice as a matter of law. As

such, Respondent respectfully requests the Administrative Law Judge issue findings of fact and

law that Respondent has not violated any employees' rights under the Act.

3
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A. Appellate Decisions Reviewing D.R. Horton and Murphy Oil Have Universally

Rejected These Administrative Decisions.

1. D.R. Horton Is No Longer Good Law.

D.R. Horton, Inc., 357 NLRB No. 184 (2012) held that the Act provides employees an

unwaivable substantive right to collective litigation. However, as explained below, D.R. Horton

conflicts with U.S. Supreme Court precedent and the applicable law. Five Circuit Courts of

Appeals have opined on the NLRB's administrative decision in D.R. HoNton. The courts

universally, and without any qualification, have struck down the NLRB's interpretation of the law

and upheld the inclusion of a class action waiver in apre-dispute arbitration agreement. These

decisions will be discussed in turn below.

The Eighth Circuit Court of Appeals first reviewed the D.R. Horton decision in Owen v.

Bristol Care, Inc., 702 F.3d 1050 (8th Cir. 2013). In that case, Sharon Owen executed an

arbitration agreement with her employer, Bristol Care, Inc., that included a class action waiver.

Id. at 1051. When the employer attempted to enforce that agreement against a class action claim

Ms. Owen filed in the Western District of Missouri, the employee argued that the agreement was

void pursuant to D.R. Horton. Id. at 1053-54. The Eight Circuit flatly rejected both Owen's

argument and the NLRB's D.R. Horton analysis. The Owen court determined that (1) the United

States Supreme Court expressly held in CompuCredit Corp. v. Greenwood, 132 S. Ct. 665, 669

(2012), that the FAA requires governing bodies to enforce arbitration agreements according to

their terms absent a contrary Congressional command; and (2) such a contrary command does not

exist in relation to the Act. Id. at 1052-54.

The Second Circuit Court of Appeals subsequently reviewed D.R. HoNton. In Sutherland

v. Ernst &Young LLP, 726 F.3d 290, 292 (2nd Cir. 2013), Stephanie Sutherland executed an

arbitration agreement that included a class action waiver. When the employer attempted to enforce

that agreement against a class action claim Ms. Sutherland filed in the Southern District of New

4
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York, the employee argued that the agreement was void pursuant to D.R. Horton. Id. at 297. The

Second Circuit flatly rejected the argument, adopting the Owen court's analysis. Id.

The Ninth Circuit Court of Appeals later reviewed the NLRB's decision in RichaNds v.

Ernst &Young, LLP, 734 F.3d 871 (9th Cir. 2013) opinion amended and superseded, 744 F.3d

1072 (9th Cir. 2013) [hereinafter Richards I. ] There, Michelle Richards opposed her employer's

motion to compel arbitration of her civil claims based, in part, on the argument that the underlying

arbitration agreement was void pursuant to the NLRB's D.R. Horton decision. 734 F.3d at 873-

74. The Ninth Circuit likewise flatly rejected both Richards's argument and the NLRB's D.R.

Horton analysis. The Richards I opinion determined that (1) the United States Supreme Court

expressly held in American Express v. Italian Colors Restaurant, 133 S.Ct. 2304, 2309 (2013),

that the FAA requires governing bodies to enforce arbitration agreements according to their terms

absent a contrary Congressional command; and (2) such a contrary command does not exist in

relation to the Act. Id.

The Fifth Circuit Court of Appeals later recognized Richards I as having rejected D.R.

HoNton. D.R. HoNton Appeal, 737 F.3d at 362. Shortly thereafter, the Ninth Circuit amended its

Richards I decision, moving the entire D.R. Horton analysis to a footnote, and newly qualifying

the analysis with "Without deciding the issue...." Richards, 744 F.3d at 1075, fn. 3. However,

the remainder of the footnote is almost identical to the previous analysis in Richards I, including

a criticism of Brown v. Citicorp Credit SeNvs., No. 1:12-cv-00062, 2013 WL 645942 (D. Idaho

Feb. 21, 2013), for "failing to consider countervailing policies or deference with respect to the

FAA." Cornpa~e Richards I, 734 F.3d at 873-74, n.3; Richards II, 744 F.3d at 1075, n.3. As the

BNown court later recognized in reconsidering and reversing its decision, the continued criticism

"signaled" the Ninth Circuit's continuing rejection of D.R. Horton. Brown v. Citicorp Credit

Servs., Inc., No. 1:12-CV-00062-BLW, 2015 WL 1401604, at *2 (D. Idaho Mar. 25, 2015). The

inclusion of the analysis is telling as the Ninth Circuit neither changed its position on the D.R.

Horton decision nor did it invalidate the arbitration agreement at issue on the proposition that it

violated the Act.

5
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In Davis v. Nordstrom, 755 F.3d 1089 (9th Cir. 2013) and Johnmohammadi v.

Bloomingdale's Inc., 755 F.3d 1072 (9th Cir. 2013), the Ninth Circuit again was presented with

the issue of whether apre-dispute arbitration agreement with a class action waiver violated the

Act, the FAA, or other federal law. In Davis, the Ninth Circuit elected not to review the

employee's argument that the class action waiver violated the Act, but nonetheless enforced a pre-

dispute arbitration agreement containing a class action waiver. Davis, 755 F.3d at 1095, fn.5. In

Johmohammadi, the Ninth Circuit held that the employer's pre-dispute arbitration agreement with

a class action waiver did not violate the Act because the employee "freely elected to arbitrate

employment-related disputes on an individual basis." Johnzohammadi, 755 F.3d at 1077. In sum,

the Ninth Circuit on four occasions has issued rulings involving pre-dispute arbitration agreements

with class action waivers that were challenged on the grounds that they violated the Act. On each

occasion, the court enforced the pre-dispute arbitration agreement with the class action waiver.

The consistency of the Ninth Circuit's enforcement has been relied upon by district courts

over the past two years in similarly enforcing pre-dispute arbitration agreements in the

employment context containing class action waivers. In Nanavati v. Adecco USA Inc., No. 14—

cv-04145—BLF, 2015 WL 1738152, (N.D. Cal. Apr. 13, 2015); Chico v. Hilton Worldwide, No.

CV 14-5750—JFW, 2014 WL 5088240, (C.D. Cal. Oct. 27, 2014); and LongneckeN v. American

Express Corp. 23 F. Supp. 3d 1099, 1112 (D. Ariz. 2014), the district courts have utilized Ninth

Circuit precedent in enforcing pre-dispute arbitration agreements with class action waivers that

were challenged by employees on the grounds that such agreements were enforceable because they

violated the Act.

As stated above, after the RichaNds I decision, the Fifth Circuit Court of Appeals heard the

direct appeal of D.R. Horton. D.R. Horton Appeal, 737 F.3d at 344. Similarly to its sister-Circuit

Courts of Appeal, the Fifth Circuit rejected the NLRB analysis, holding that the Act "should not

be understood to ... override[e] application of the FAA." Id. at 362. In reasoning that class actions

waivers are enforceable, the court stated:

6
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The issue here is narrow: do the rights of collective action embodied in this labor
statute make it distinguishable from cases which hold that arbitration must be
individual arbitration? See [AT&T Mobility LLC v.] Concepcion, 131 S.Ct. [1740]
at 1750-53. We have explained the general reasoning that indicates the answer is
`no.' We add that we are loath to create a circuit split. Every one of our sister
circuits to consider the issue has either suggested or expressly stated that they would
not defer to the NLRB's rationale, and held arbitration agreements containing class
waivers enforceable.

la. l

The Eleventh Circuit Court of Appeals reviewed D.R. Horton (Appeal) in Walthour, v.

Chipio Windshield Repair, LLC., 745 F.3d 1326, 1340 (1 lth Cir. 2014). In Walthour, plaintiffs

Ashley Walthour and Kevin Chappell opposed their employer's attempt to compel their class

action wage-hour claims to individual arbitration. Walthour and Chappell claimed that the class

action waiver provision contained in the arbitration agreements they executed violated the Fair

Labor Standards Act ("FLSA"). The Eleventh Circuit followed the Fifth Circuit's analysis in D.R.

HoNton (Appeal) in finding the provision enforceable —and in doing so recognized that: (1) "`[i]n

every case the Supreme Court has considered involving a statutory right that does not explicitly

preclude arbitration, it has upheld the application of the FAA;"' and (2) neither the FLSA nor the

Act contains a contrary congressional command overriding the application of the Federal

Arbitration Act. Walthour, 745 F.3d at 1332, 1336 (quoting Fifth Circuit in D.R. Horton, 737 F.3d

at 357).

District courts across the United States have consistently followed the precedent

established by the Fifth Circuit, and there is no dispute over the infirmities of D.R. Horton.

Regardless of circuit, state, or district, federal courts continue to find that pre-dispute arbitration

agreements in the employment context may contain aclass-action waiver. See, e.g., Nanavati v.

Adeccv USA, Inc., 2015 WL 4035072, at * 1 (N.D. Cal. June 30, 2015); Levinson v. Mastec, Inc.,

2015 WL 502164, *2 (M.D. Fl. August 26, 2015); Ortiz v. Hobby Lobby Stores, 52 F.Supp.3d

1070, **12-13 (E.D. Cal. 2014); Longnecker v. American ExpNess Company 23 F.Supp.3d 1099,

The Fifth Circuit enforced that part of the D.R. Horton decision finding that the particular language used in the
arbitration agreement at issue in the matter would lead an employee to reasonably believe that he or she was prohibited
from filing unfair labor practice charges with the agency.

7
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1112-13 (D. Ariz. 2014); Green v. Zachry IndustNial, 36 F.Supp.3d 669, 675 (W.D. Va. 2014);

Hickey v. Brinker International Payroll Company LP, 2014 WL 622883 at **3-4 (D. Colo. Feb.

18, 2014); Zabelny v. Cashcall, 2014 WL 67638 at ** 16-19 (D. Nev. Jan. 8, 2014); Siy v. Cashcall,

2014 WL 37879 at * * 16-19 (D. Nev. Jan. 6, 2014); Sylvester v. Wint~ust Financial CoNp., Case

No. 12 C 01899 at * * 15-17 (N.D. Ill., Sep. 30 2013); Morris v. Ernst &Young, 2013 WL 3460052

at **17-21 (N.D. Cal. Jul. 9, 2013); Dixon v. NBCUniversal Media, LLC, 947 F.Supp.2d 390,

402-03 n.l 1 (S.D.N.Y. 2013); Birdsong v. AT&T CoNp., 2013 WL 1120783 at *9 n.4 (N.D. Cal.

Mar. 18, 2013); Long v. BDP Intern., Inc., 919 F. Supp.2d 832, 852 n.l 1 (S.D. Tex. 2013); CaNey

v. 24 Hour Fitness USA, Inc., 2012 WL 4754726, at *2 (S.D. Tex. Oct. 4, 2012); Tenet Health

System Phila., Inc. v. Rooney, 2012 WL 3550496, at *4 (E.D. Pa. Aug. 17, 2012); Delock v.

Securitas Sec. Servs. USA, Inc., 883 F.Supp.2d 784, 786-92 (E.D. Ark. 2012); Luchini v. Carmax,

Inc., 2012 WL 2995483, at *7 (E.D. Cal. July 23, 2012); Spears v. Mid-America Waffles, Inc.,

2012 WL 2568157, at *2 (D. Kan. July 2, 2012); Morvant v. P.F. Chang's China Bistro, Inc., 870

F.Supp.2d 831, 841-45 (N.D. Cal. 2012); Jasso v. Money Mart Express, Inc., 879 F.Supp.2d 1038,

1046-49 (N.D. Cal. 2012); Palmer v. Convergys Corp., 2012 WL 425256, at *3-6 (M.D. Ga.

Feb. 9, 2012); LaVoice v. UBSFin. Servs., Inc., 2012 WL 124590, at *6 (S.D.N.Y. Jan. 13, 2012).

2. Murphy Oil Is No Longer Good Law.

As seen in D.R. Horton, the NLRB decided in Murphy Oil USA, Inc., 361 NLRB No. 72

(2014), that the Act provides employees an unwaivable substantive right to collective litigation.

The Fifth Circuit Court of Appeals recently reviewed this decision, in Murphy Oil USA, Inc., v

NLRB., 808 F.3d 1013 (2015), and just as it did in D. R. Horton, the Fifth Circuit upheld the

enforceability of a class action waiver in apre-dispute arbitration agreement.

In Murphy Oil, Sheila Hobson executed an arbitration agreement with her employer,

Murphy Oil, which included a class action waiver. Id. at 1015. When the employer attempted to

enforce the agreement against a class action claim Ms. Hobson filed in the Northern District of

Alabama, the employees opposed the motion, contending that the FLSA prevented enforcement

because it grants a substantive right to a class action that cannot be waived. Id. The employees

8
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also argued that the arbitration agreement interfered with their right to engage in Section 7

protected activity. Id. While the employer's motion was pending, Ms. Hobson filed an unfair

labor charge with the Board alleging that the arbitration agreement interfered with her Section 7

rights under the NLRA. Id.2 The Board reaffirmed its decision in D.R. Horton and found that

Murphy Oil's arbitration agreements (the original and revised arbitration agreement) violated

Section 8(a)(1). Id. Murphy Oil then petitioned the Fifth Circuit for review of the Board's

decision. The Fifth Circuit reaffirmed its analysis in its review of the Board's D. R. Horton

decision and found that Murphy Oil's revised arbitration agreement did not violate the Act. Id. at

1018.

In short, the inclusion of a class action waiver in apre-dispute arbitration agreement does

not give rise to an unfair labor practice as a matter of law. Both statute and precedent are clear on

this issue.

B. Employees are Able to Opt-Out of Class Action Requirements in Their

Arbitration Agreements.

The Parties have stipulated that CMSI has maintained as a condition of employment for all

of its employees at the San Diego facility an "Employee Acknowledgement and Agreement." PSR,

¶ 6. However, the Agreement contains an opt-out provision, where employees are able to preserve

their ability to bring class and collective actions by simply checking the box provided in paragraph

3 of the Agreement. Exhibit 7 to PSR. No reasonable employee can assert that they felt the

Agreement limited their ability to conduct concerted activity if they could in all actuality opt-out

of any class action waiver. The Union and NLRB have failed to find any employee claiming the

contrary.

Employees who sign the Agreement have the ability to maintain their rights to bring class

actions on behalf of other aggrieved employees. A finding is therefore warranted, based on the

z After the Board's decision in D. R. Horton, Murphy Oil implemented a revised arbitration agreement for employees
hired after March 2012. The revision provided that employees were not barred by "participating in proceedings to
adjudicate unfair labor practice charges" before the Board. Id. at *2. Because Ms. Hobson and the other employees
were hired before March, the revision did not apply to them. Id. The Board's decision was based on both agreements.

9
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evidence presented, that the agreement employees have been presented with in the 2014 employee

handbook do not prevent employees from exercising their ability to engage in concerted activity.

C. No Employees Have Engaged in "Concerted Activity."

Section 7 of the Act protects concerted activity such that an employee must act "with or

on the authority of other employees, and not solely by and on behalf of the employee himself."

Rockwell Intern. CoNp. v. 1 V.L.R.B., 814 F.2d 1530, 1534 (11th Cir. 1987); Super Market Serv.

Corp. v. HelleN, 227 NLRB 1919, 1927 (1977) (finding no concerted activity based in part on

fact that co-employees mentioned in the letter had "no part in writing the letter, no notice when

it was to be written [and] no opportunity to make suggestions as to its contents ...."). See also

E.I. Du Pont De Nemou~s & Co. v. NLRB, 707 F.2d 1076, 1078 (9th Cir. 1983) ("The

requirement of ̀concert' denies protection to activity that, even if taken in pursuit of goals that

would meet the test of ̀ mutual aid or protection,' is only the isolated conduct of a single

employee.").

In Meyers Indus., 281 NLRB 882, 885 (1986), the Board made it clear that to constitute

"concerted activity," the employee must have engaged in the activity "with or on the authority of

other employees, and not solely by and on behalf of the employee himself." Meyers Indus., 281

NLRB 882, 885 (1986) (emphasis added). This was reinforced in Whittaker Corp., 289 NLRB

933 (1988), wherein the Board again recognized that the mere individual assertion of a matter

"of common concern" to other employees is not concerted action.

Relevant here is that a charging party's mere filing of a complaint, either with an employer

or in court, is not protected by Section 7 absent the employee working in concert with other

employees for their mutual aid or protection or seeking to initiate, induce, or prepare for such

group action. Rolling Press, Inc., 343 NLRB 301 (2004); K-Mart Corp., 341 NLRB 702 (2004).

There is no class action civil litigation pending. There is nothing in the record to indicate that

that any employees were denied the ability to speak with other employees about signing the

arbitration agreement, nor that anyone has spoken with others about suing Respondent. These
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facts are fatal to the complaint. Meyers II, 281 NLRB at 887 ("We reiterate, our definition of

concerted activity in Meyers I encompasses...individual employees bringing truly group

complaints to the attention of management.").

D. The NLRB Legal Authority Violates The Administrative Procedures Act.

In response to the D.R. HoNton decision, the NLRB's Office of the General Counsel issued

Memorandum OM 12-30, revoking its prior Memorandum GC 10-06. No prior notice was given

to the public regarding its revocation. Under the prior memorandum, entitled Guideline

Memorandum Concerning Unfair Labor Practice Charges Involving Employee Waivers in the

Context of Employers' Mandatory Arbitration Policies, the NLRB's General Counsel explained

the Board's policy that aclass-action waiver in an employment agreement is not per se unlawful.

Such a position by the Board is unlawful as the new rule does not comport with Sections 553(b)

and 553(c) of the Administrative Procedures Act ("APA") in that no public comments were

solicited or considered. See U.S. Telecom Assn v. FCC, 400 F.3d 29, 34 (D.C. Cir. 2005). The

NLRB has adopted a new rule without following the notice and rulemaking procedures required

by the APA. The NLRB's actions do not fall within the purview of the "interpretative rules,

general statements of policy, or rules of agency organization, procedure, or practice," none of

these exceptions apply under section 553(b)(3)(A) of the act. First, a procedural rule "does not

itself ̀ alter the rights or interests of parties, although it may alter the manner in which the parties

present themselves or their viewpoints to the agency. "' Chamber of Commerce of U.S. v. DOL, 174

F.3d 206, 211 (D.C. Cir. 1999) (citations omitted). That is, the rule does "not impose new

substantive burdens."Aulenback, Inc. v. Fed. HighwayAdmin., 103 F.3d 156, 169 (D.C. Cir. 1997).

The change in position Uy the NLRB has a significant substantive impact on the public at large as

demonstrated by the multitude of complaints now being filed by the Board and its conflict with an

equal number of court decisions finding that the Board's position runs contrary to federal law. The

practical question inherent in the distinction between legislative and interpretive regulations is

whether the new rule effects "a substantive regulatory change" to the statutory or regulatory

regime. U.S. Telecom Assn, 400 F.3d at 34-40. Where, as here, an "interpretation runs 180
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degrees counter to the plain meaning of the regulation[, it] gives us at least some cause to believe

that the agency may be seeking to constructively amend the regulation." Nat'l Family Planning &

RepNod. Health Assn, Inc. v. Sullivan, 979 F.2d 227 (D.C. Cir. 1992). The plain meaning of the

NLRB's General Counsel Memorandum GC 10-06 was that class action waivers in employment

agreements do not per se violate the Act.

Finally, the question raised by policy exception "is whether a statement is ... of present

binding effect." Elec. Privacy Info. Ctr. v. U.S. Dept of Homeland Sec., 653 F.3d 1, 7 (D.C. Cir.

2011). If it is, then the APA calls for notice and comment. Here, the Board's current rule is

presently binding as it is the sole legal authority cited by administrative law judges in reviewing

class action waivers in arbitration agreements. See Murphy Dil USA, 361 NLRB No. 72 (October

28, 2014). In Memorandum OM 12-30 issued by the NLRB's Office of the General Counsel, the

General Counsel declares: "In D.R. Horton, Inc., the Board held that a policy or agreement that

precludes employees from filing employment-related collective or class claims against the

employer, in both arbitral and judicial forums, unlawfully restricts the employees' Section 7 right

to engage in concerted. action for mutual aid or protection, and violates Section 8(a)(1) of the

Act." In so holding, the Board expressly rejected the construction of the Act advanced in

Memorandum GC 10-06, Guideline Memorandum Concerning Unfair Labor Practice Charges

Involving Employee Waivers in the context of Employers' Mandatory Arbitration Policies (June

16, 2010). Accordingly, the analysis of Memorandum GC 10-0 is no longer valid, and that

Memorandum should not be relied upon in any pending or future cases." As a result, the Board's

policy is binding, and not merely a general statement of policy.

IV. CONCLUSION

The evidence overwhelmingly supports a finding that employees of Respondent would

not reasonably conclude that the provisions of the Agreement preclude employees from engaging

in conduct protected by Section 7 of the Act. The Agreement is consistent with agreements from

all over the country found to be enforceable by federal courts in which the courts have struck

down any contrary arguments brought by the NLRB.
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For these reasons and those discussed herein, Respondent requests this Board find the

arbitration agreement does not violate employees' Section 7 rights under the

Danielle H. Moore
Danielle C. Garcia

Fisher &Phillips LLP
Counsel for Respondent

13
FPDOCS 31462248.1



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

Division of Judges

COASTAL MARINE SERVICES, INC.

and

INTERNATIONAL ASSOCIATION OF HEAT &
FROST INSULATORS AND ALLIED WORKERS, LOCAL 5

Case 21-CA-139031

PARTIAL STIPULATION OF~ FACTS
WITH EXHIBITS

Before the Honorable Jeffrey Wedekind, Administrative Law Judge

COME NOW Coastal Marine Services, Inc, (Respondent), International Association

of Heat &Frost Insulators and Allied Workers, Local S (Union}, and Counsel for the Genera]

Counsel (GC), each a Party and collectively; the Parties, hereby enter into this ParCial Stipulation of

Facts with Exhibits and jointly petition the Administrative Law Judge (ALJ), in order to effectuate

the purposes of the National Labor Relations Act (Act} and to avoid unnecessary costs and delay, to

exercise the authority provided by Section 102.35(a)(9) of the National Labor Relations Board's

(Board} Rules and Regulations and decide this case partially on this stipulation and attached

documents.

The Parties agree that the original charge, the first amended charge, the

second amended charge, the third amended charge, Complaint and Notice of Hering, Answer and



Affirmative Defenses to the Complaint, and this Partial Stipulation of Facts, along with the attached

exhibits described hezein, constitute part of record in this case, and that the balance of the record

will be created at the hearing currently scheduled in December 8, 2015.

2. (a) The Union filed the original charge with the Regional Director for

Region 2I on October 17, 2014, and a copy was served by regular mail on Respondent on October

20, 20 ] 4, receipt of which is acknowledged by Respondent. A copy of the original charge is

attached as E~chibit 1.

(b) The Union filed the first amended charge with the Regional Director

for Region 21 on November 12, 2014, and a copy was served by regular mail on Respondent on

November 13, 2014, receipt of which is.acknowleclged by Respondent. A copy of the first amended

charge is attached as Ex}ubit 2.

(c.) The Union filed the second amended charge with the Regional

Director for Region 2l on January 21, 2015, a copy was served by regular mail on Respondent on

January 22, 2015, receipt of which is acknowledged by Respondent. A copy of the second amended

charge is attached as Exhibit 3.

(d) The Union filed the third annended charge with the Regional Director

for Region 21 on April 10, 20l 5, and a copy was served on Respondent by regular mail on April 13,

2015, receipt of which is acknowledged by Respondent. A copy of the third amended charge is

attached as Exhibit 4

3. On May 28, 2015, the General Counsel of the Board, by the Acting Regional

Director for Region 21, acting pursuant to the authority granted in Section 10(b) of the Act, as

annended, 29 U.S.C. Sec. 151, et seq., and Section 102.15 of the Board's Rules and Regulations;

issued a Complaint and Notice of Hearing against Respondent, a copy of which is attached as

Exhibit 5. True copies of the Complaint and Notice of Hearing were duly served by certified mail



upon Respondent and the Union on May 28, 2015, and Respondent acknowledges receipt of the

Complaint and Notice of Hearing. An Answer and Affirmative Defenses to the Complaint, a copy

of which is attached as Exhibit 6, was duly filed with the Regional Director for Region 21 and

served on the Union on June 10, 2015.

4. (a) At atl material times, Respondent, a California corporation, with a

warehouse facility located in San Diego, California, has been engaged in the nonretail business of

performing insulation work on ships.

(b) During the 12-month period ending. November 5, 2014, a

representative period, Respondent, in conducting its business operations described above in

pazagraph 4(a), performed services valued in excess of $50,000 in States other than the State of

California.

(c) During the 12-month period ending November 5, 2014, Respondent,

in conducting its operations described above in paragraph 4(a), purchased and received at its San

Diego, California facility goods valued in excess o£ $50,000 directly from points outside the State

of California.

(d) At all matezial times, Respondent has been an employer engaged in"

commerce within the meaning of Section 2(2), (6) and (7) of the Act.

At all material times, the Union has been a labor organization within the

meaning of Section 2(5) of the Act.

6. At all material times, and since at least on or about April 25, 2014,

Respondent has maintained as a condition of employment for all of its employees at the San Diego

facility an agreement titled "Employee Acknowledgement and Agreemeni," a copy of which is

attached to the Complaint as Appendix A, and which is also attached as Exhibit 7.



7. (a) General Counsel takes the position that at all material times since at

least on or about Apri125, 2014, employees would reasonably conclude that the provisions of the

"Employee Acknowledgement and Agreement" attached as Exhibit 7 and described above in

paragraph 6, preclude employees from engaging in conduct protected by Section 7 of the. Act.

(b) Respondent takes the position that at all matexial times since at least

on or about Apri125, 2014, employees would rzot reasonably conclude that the provisions of the

"Employee Acknowledgment and Agreement" attached as Exhibit 8 and described above at

paragraph 6, preclude employees from engaging in conduct protected by Section 7 of the Act.

8. The allegations contained in Paragraph 5(a), 5(b), 5(d), and 5(e) of the

Complaint attached hereto as Exhibit 5 are not made a part of this Partial Stipulation, as they are the

subject of ongoing settlement proceedings. Paragraph 5(c) of the Complaint was previously

withdrawn by the Region, and the corresponding portion of the charge was dismissed. A copy of

the Order Withdrawing Paragraph 5(c) of Complaint and Notice of Hearing and Dismissing

Corresponding Portion of Charge is attached as Exhibit 8.
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9. This Partial Stipulation of Facts is made without prejudice to any objection

that any Party may have as to the materiality or relevance of any facts stated hexein.

Respectfully submitted,

DATED: December ~, 2015 NATIONAL LABOR RELATIONS BOARD

Ami Silverman
Cowasel for the General Counsel

DATED: December ~, 2015 COASTAL MAIZ.INE SERVICES, INC.

By L%tM~~'~!{

Brent Garrett, Attorney
Fisher &Phillips LLP

DATED: December , 2015 INTERNATIONAL ASSOCIATION OF HEAT &
FROST INSULATORS AND ALLIED WORKERS,
LOCAL 5

By:

David Rosenfeld, Attorney
WeinbErg Roger and Rosenfeld



LIST OF EXHIBITS

Exhibit 1 Charge filed October 17, 2014

Exhibit 2 First Amended Charge filed November 12, 2014

Exhibit 3 Second Amended Charge filed January 21, 2015

Exhzbit 4 'Third Amended Charge filed April 10, 2015

Exhibit 5 Complaint and Notice of Hearing issued May 28, 2015 with Appendix A

Exhibit 6 Answer and ~rmative Defenses to the Complaint'filed June l0, 2015

Exhibit 7 Employee Acknowledgement and Agreement described in Paragraph 6

Exhibit 8 Order Withdrawing Paragraph 5(c) of Complaint and Notice of Hearing and
Dismissing Corresponding Portion of Charge issued September 3, 2015.
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b. Tef. r'~°. (619) 291.8176

d. Address (Scree(, cAy, stsfe, erTdZIP coCe) e. Employer Representallve

2255 rvationai Avenue

Sen Diego, CA

r Fax tiro.
- (619) 291-8779

com
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a. Name Of Employer b. Tel, tJo.

Coastal Marine Services, Inc. c. Cefl No.

(. Fax No. - i

d. Address (5freeL m1y, stele, and Z!P code) e. Employer Repre9entative g, eMat1
~r~fp 4,Co~,S~21tt79fi25QNiC~S.GOffi

2255 National Avenue San Diego, GA h Numberawnrkersernpioyea
50}

. rype of EstabC~shment (fectnry, mine, wholesaler, efc.) . ldent(ly orindpal product orservice

Installation Contracbr Installation

k. Ths above-named em to er has an a 2d in and is en a .n in unfair labor radices within the meaitin of Qection 8 B Subsections 1 and lrsf

svbsectlonS) of the National Labor Relations Act, and these unfair labor practices are practices affecting commerce within the meaning
of the Act, or these unfair tabor practices are unfair practice9 atfecting Commerce within the meaning of the Act.

Basis of the Charge lief Io~th a Cleer and concise s(&temoni of the fac(s Consfitufi~g the alleges! un(ait labor practices)

Within the last six months, the above named Employer bas maintained anal. enfprced [Which inclndev implemcnti.ng] illegal

•~t1es inctudi~g an unlawful forced arbitration ptocedul'e that interfere.with the Section 7 rights of employees.

2, Full name of party filing che~ge (i7lebor or~anl-<otion, plve ful! name, irtcludfng local name and number)

Intematipnal Assoe~ation of Heat 8c Frost Insulators and A11ied Workcr5, Local 5

4 a. Address (Street and number, city, slate, anC ZIP code) b, TeL No. (626) 615-9794

G70 East Foothill 81vd. Unit 2 Abuse, CA 91702 c. Cell No.

d. Fax No.

e-AAai1

5, Full name o1 national or Intematlonet labor organization of which ~t is an aNiliate or constituent unit (to be tilled 7n wheR cflarge is plod by a
labor organizafio0)
International Associakio~i of Neat &Frost insulators a.nd Ai}ied Workers, AFt, CIO

8. DECLARATION TeI.NQ. 510)337-1OQ1

~ dec+are n»~ 1 nape reeA 1ne+aDove cna~ge en0 that Ina slaTemar~= ere true to tie Debt or mY kn0•Y~edge dni dRice, if any, Cell No.
beltfi.

Fex No. (5IC1) 337-0123

Rr , David A. R~senfeid, Attorney
—a-feb~riWyorRp.r~n~er~.-eo.~a.sonmon~gcna~py ronntgy0°nernnan0f4reoroKmp,deny~ e-Malt

aoras5~ Weinberg, Roger 8~ Rosenfeld April I.O, 2015

1001 Marina VdFage Parfcway, Suite 200 Alameda, CA 94501 raaie)

N7ILLFUL FALSE 5TA TEMENTS ON TH15 CNARGE CAN BE PUN18}{BD 8Y F{NE AND IMPR190NMeNT (U.B. COOE, TITLE ~8, SEG TION ~001~

PRIVACY ACT 9TQTEMENT 806701

SMicitalbn oI IM inta~m7GOn cn INe Qym G autAoi~~CG Dy IM N~IiOpef lobar FO~alions P.CI 1NLRAy. 29 U.S.:. § 151~o1:eq. T6n prin:ipe~ usa a the IrJormalian I^ l0 2Siial lAe NBlionel LaoDr Rele;lon: Board

(MLRO) ~n Omc=.ealrq ~nlfeir lEtor ppctice end miatgd pracerdinps ar Iltlg~~ion. The tcuGne ueea for lM infon+u0on 2ro fully sPt+oith ~n the ~eCgiet Raa~;ior, 71 Fe L. Rey. M9d"..Q) (Doc. 11, Z(IOG). TT~e N~pp ~vlll

fughet gtpleln Ihe^.c V;o; uprn~ ~u~voal ~bda,ilro of Ihl.=.Intormalion io !uo NlR81: vpiunlery: Aowrvg~, (~Itwa le tiuDp1Y Ne imortnellon vAll tau:v Iha NCR81~ dec4nC W hvokr. IL Dm=cares.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

Region 21

COASTAL MARINE SERVICES, INC:

and Case 21-CA-139031

INTERNATIONAL ASSOCIATION OF HEAT &
FROST INSULATORS AND ALLIED WORKERS, LOCAL S

COMPLAINT
AND

NOTICE OF HEARING

This Complaint and Notice of Hearing is based on a charge filed by International

Association of Heat.& Frost Insulators and Allied Workers, Loca15 (Union). It is issued pursuant

to Section 10(b) of the National,Labor Relations Act, 29 U.S.C. Sec. 151 et seq., and Section ] 02.1 S

of the Rules and Regulations of the National Labor Relations Board, and alleges that Coastal

Marine Services, Inc. (Respondent) has violated the Act as described below.

(a) The original charge in this proceeding was filed by the Union on

October 17, 2014, and a copy was served by regular mai► on Respondent on October: ?.0, 2014.

(b) The first.amended charge in this proceeding was filed by the Union

on No~~ember I2, 2014, and a copy was served by regular mail on Respondent on November 13,

2014.

(c) The second amended charge in this proceeding was filed by the Union

on January 21, 2015, and a copy was served by regular mail on Respondent on January 22, 2015.

(d) The third amended charge in this proceeding was filed, by the Union

on April 10, 2015, and a copy was served by regular mail on Respondent on Apzil 13, 2015.

Exhibt 5



(a) At all material times, Respondent, a California corporation, with a

warehouse facility located in San Diego, California, has been engaged in the nonretail business of

perfornung insulation work on ships.

(b) During the 12-month period ending November 5, 2014, a

representative period, Respondent, in conducting its business operations described above in

paragraph 2(a), performed services valued in excess of $50,000 in States other than the State of

California.

(c) During the 12-month period ending November 5, 2014, Respondent,

in conducting its operations described above in paragraph 2(a), purchased and received at its San

Diego, California facility goods valued in excess of $SO,000 directly from points outside the State

of California.

(d) At all material times, Respondent has been an eznploye~• engaged in

commerce within the meaning of Section 2(2), (6) and (7} of the Act.

3. At all material times, the union has been a labor organization within the

meaning of Section 2(5) of the Act.

4. (a) At all material times, and since at least.Apri125, 2014, Respondent

has maintained as a condition of employment for all of its employees at the San Diego facility an

agreement titled "Employee Acknowledgement and Agreement", a copy of which isiattached as

Appendix A, that contains provisions requiring employees to resolve employment-related disputes

exclusively through individual arbitration proceedings and to relinquish any rights they have to

resolve disputes through collective or class action.

(b) At all material times, and since at least on or about April 25, 2014,

employees would reasonably conclude that the provisions of the Employee Acknowledgement and



Agreement, described above in paragraph 4(a) and as fully set forth in Appendix A, preclude

employees from engaging in conduct protected by Section 7 of the Act.

5. About Apri12S, 2014, Respondent, by issuing an Employee Handbook,

promulgated and since then has maintained the following rules:

(a), To maintain the security of our premises and systems,. and the privacy

of our employees and customers, the Company prohibits unauthorized photography, and audio or

video recording of its employees, confidential documents, or customers.

(b) Employees are strictly prohibited frorri taking any photographs or

videos using any handheld device on Company premises.

(c) Employees are prohibited from the following..Posting a photograph

,,_ of a supervisor, manager, vendor, supplier, or customer without their express permission.

(d) E-Mail, facsimile machines, and voice .mail may not be used to

advertise ox solicit employees.

(e) No information should be given regarding any employee by any other

employee or manager to an outside source.

By the conduct described above in paragraphs 4 and 5, Respondent has been

interfering with, restraining, and coercing employees in the exercise of their rights guaranteed in

Section 7 of the Act in violation of Section 8(a)(1) of the Act.

7. The unfair labor practices of Respondent described above affect commerce

within the meaning of Section 2(6) and (7) o~the Act.

ANSWER REQUIREMENT

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the Board's

Rules and 1Zegulations, it must file an answer to the complaint. The answer must.be received by

this office on or before June 1X, 2015, or postmarked on or before June 10, 2015. Respondent



should file an original and four copies of the answer with this office and serve a copy of the answer

on each of the other parties.

An answer may also be filed electronically through the Agency's website. To file

electronically, go to www.nirb.~ov, click on File Case Documents; enter the NLRB Case Number,

and follow the detailed instructions. The responsibility for the receipt and usability of the answer

rests exclusively upon the sender. Unless notification on the Agency's website informs users that

the Agency's E-Filing system is officially determined to be in technical failure because it is unable

to receive documents for a continuous period of more than 2 hours after 12:Q0 noon (Eastern Time)

on the due date for filing, a failure to timely file the answer will not be excused on the basis that the

transmission could not be accomplished because the Agency's website was off-line or unavailable

for some other reason. The Board's Rules and Regulations require that an answer b:e signed by

counsel or non-attorney representative for represented parties or by the party if not represented. See

Section 102.21. If the answer being filed electronically is a pdf document containing the required

signature, no paper copies of the answer need to be transmitted to the Regional Office. However, if

the electronic version of an answer to a complaint is not a pdf file containing the required signature,

then the E-filing rules require that such answer containing the required signature continue to be

submitted to the Regional Office by traditional means within three (3) business days after the date

of electronic filing.

Service of the answer. on each of the other parties must still be accomplished by

means allowed under the Board's Rules and Regulations. The answer may not be filed by facsimile

transmission. If no answer is filed, or if an answer is filed untirriely, the Board may find, pursuant

to a Motion for Default Judgment, that the allegations in the complaint are true.
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NOTICE OF HEARING

PLEASE TAKE NOTICE THAT during the calendar call commencing at 1:00 p.m.,

PDT, on the 17th day of August, 20I S, at the Schwartz Federal Building,.4224 Balboa Park

Conference Room, 880' Front Street, 4th Fl., San Diego, CA 92101, a hearing will be conducted

before an Administrative Law Judge of the National Labor Relations Board. At the hearing,

Respondent and any other party to this proceeding have the right to appear and present testimony

regarding the allegations in this complaint. The procedures to be followed at the hearing are

described in the attached Form NLRB-4668. The procedure to request a postponement of the

_hearing is described in th.e attached Form.NLRB-4338. The precise order of all cases to be heard on

this calendar call will be determined no later than the close of business on the Frida~ preceding the

calendar call.

DATED at Los Angeles, California, this 28 h̀.day of May,2015.

,~~a sl ll~ 11 ~/11(~
William7vl. Pate, Acting Regional Director
National Labor Relations Board, Regic}n 21
888 South Figueroa Street, Ninth Flooi
Los Angeles, CA 90017-5449

Attachments



k;MNLU~'} E ACIC~~O~Vi,k:l)(.;~•iT:(~T
.A.,~lll AGl2~k;N1.~NT

By signinb below. this acknowledges that 1 have recrived ~ c~p~~ of thz C:MS !''(;r~mpany")
Employee Handbook and (will tamiliacize myset~ with its contents.

!. I ackiu>~atedge tha! nothin' in the ~mpti~yee }-landbuc~k erc~tes or is intended t~~ creste a

promise ~~r rr:pi~:s~ntation of cunti~ui~d i;ii~pl.uyn,~~~t .~n~ that nay ~►npluyn~ent, position, and ~om~xn~a.tinn
al tlic Compan~~ ure at-will, shall br for no specific duration; acid may be~ changed ur terminate) at the ~~ill

oi~ the Company. Both f and the Curnpany have_ chc right to lenninlle my ernploy►~ie.nt at any timz, with or
without cause or nutii;e. By signing below, lcertify-that 1 unclers~and That cm~ilo~anent at-will' is the wle

and entire agreement between myself and ~h~ Cnntipany concerning the duration of m;~ empl~}7lient and the

circumstances under ~>hich my en~pluyme~~c may he tenninared. It supersedes ali priiir ~~reeinents,
understandi~}es. and reprece.i~tations (~~•fieiher tifritten or oral) concerning the duration of my ems?lu;~ment

with the Compan~~ ancUor the circu~iistances undar ~tihich my emplut'ment may be cenninated.

2. 1 aad the Company x~,rce to utilize binding arbitration as the sole and exclusive means ~o

resolve nll disputes that tnay arisz oul ot~or fie related in any ti~ay to my empluyirnnt, incltidiitg but not

limited to the termination of my crnploYmcnt and my compensation. l acid the Company each specifically

~cai~-e and relinyuish our respective riglris to bring a claim against the ofher in a court of (~~+~, and'chis

~+~aiver shall be equally binding a1 xny person who repre~e;nts or seeks ~o represent ine: orlhe Comp~iny in a

lawsuit against the other in a court of la~v. Both (and the Company anrec that any claim, dispute, and/or

cont~•o~•ersy that I may hive against the Company (ar its on~ners, directors, office~•s, manaoec,: emrloyees,

or agents), or the Company may ha~•e a~ai~ist me, shat! be submitted to and determined e:cclusive{~• by

bindinc arbiti:~tion under the Federal Arbitration Act ('`FAA"}, in confomsit~~ with tl~e procedures of the

Calitomia Arbitration Act (Cal. Code Civ. Prcx:. sec 1280 et seq., including section ]283.05 and all o1'the

Act's other mandatory' and pe~•rnissive rights to disco~~ery). The FAA applies to this agreement because the

Company`s business in~~olves interstate cvmmercr. Pot example, the Company buys and sells parts and

materials across start lines. Included within the scope of this Agreement are all dispu~es, whclhec based on

tort, contract, statute .(including, but not limited to, any claims of discrimination, hai~a,sment and(or

retaliation, whether they be based on die Calit'ernia Hair Employment and i-lousing Acs. Titic:~Vll of~Uie

Civ;l Rights Arc of l9G•~, as amended, or any other state or ledcral la~v or regulati~~n), eyuita6l~ la~~~, or

otherwise. The only e~ceplion to the reyuireiucnt uF binding arbitrati~~n shall. be fa• clafnis arising under

~heNational Labor Relations Act which are brought before the National Labor Relations F3uard, claims for

medical and disability benefits wider the California N'orkcrs' Compensation Act: Employment

Development Department claims, or as may otherFvise be required by s~1te or federal law. No~t~evcr,

nothing herein shall pre~~ent me from tiling and pursuing proceedings before the Califa+nia Deparimenf of

Fair f;mpio}~menl and Housing, or the Uniteii States C:qual Em~l~~~ment nrportunity Co~n~nissi~n

(althoun~lt if 1 choose to pursue a claim follo~~~i~i~ the exhausliui~ i~f such adminisfr~li~~e remedies, il~at claim

would be subject to the pr<n~isions of this Agreement). Fay this hindinb arhirration provision, t

aG{:nOti~'1cclge and agree that both the Company and t give up our respective ribhts to trial by jury o~ any

claim) of the Company may have against the other.

~. All claims brciu;ht under this bineling ~trbiUation agreement shall be brou~hc in the

individual capacin~ of myself or dle Company. This binding arbirr.stion aereement shall nut be i:opstrued to

alio~v or permit the consulidarion or joinder of i~ther claims or controversies inv~lvinc ;any ~t:her
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employees; o~• pem~it such claims c,r conu•i~versies to proceed as ,~ el;~~~ ac►inn, collretive acliun. pri~~:uc
attrn-ney general ac,tinn or an;~.siinila~- rerresent~tivc ~etion. !~o arbitrator shall ha~'e the aulhnrity under

this a¢reement to order any such class or represent:~tive action, 13y signingthis agreement, I am Figrecin~ to
~+wive any substantive or procedural rights that (may have to bring an actin oj~ n class, collective; priva[c

attorney general, reprzscntative or other similar basis. Flowcver, due to the nature of this waiver, the

Cumpa~i~• has provided me ~vids the ability to chose to retain these rights by affnna~iv~ty clieckin~ the

Vox ~f the end of ibis paragraph. Accordingly, l expressly agree to ti~air•e any right 1 rn~y have iv bring an

action on at class, c:oltective, ~rivatr <~ttnntey gc«eral, r~presentati~~~ or ocher simii~r basis. unless I che~h

cnis box: ( J

4, I ackno~vledgc ghat this agreement is not inte~sded to interfere ~+pith my rights ro collactivel~~

bargain, to engage in protected, concerted activity; or to exercise other r+ghts protected under die Nati~mal

Labor RelatiUns Act,~and Uiat I will not be subject etl.disciplina~y action of any~k.ind For opposirit; the

arbitraticm provisions of this Agrecmenc.

5. 1» addicic~n ro any other rcquireme~~ts imposed by la~v, the arbitrator selected shall b~ a

retired California Superior Court Judge, or an otherwise qualified indir•idual tc~ whom the pa~lies mutually

agree, and shall he subjecr to disqu~lificution on the same grounds us tivould apply to a judge of such court.

A!I rotes of pleading (including the right of dcniurrer), all rules t~f evidence, all ~•ights to resolution of the

dispuie by~means of rnutions for summar}~ judgu~e~it. jud~mer~t nn the p(eadin~s, aiidjud~nent iinJer Code

c~fCivil Prncedw~e Section 63 (.8 shall apply and be observed. Thr arbiUa[or sh~[I hay e the imn~w~ity of a

judicial officer from civil liability when acting in the capacity o[ an arbitrator, which ~i►nmunity
supplements any other existing immunity. Likewise, all communications during or in connectipn with the

arbitration proceedings arc privili;bed in ac~orda»ce ~~~ith Cal. Civil Code Section 47(b). ~s reasonably

required to allow full - use and benefit otthis agreeincnt's muditications to the Act's procedures, the

arbitrator shall cYtend the ti.mcs set by the Act for the giving of notices :tnd sMting o(liearings. tlwards

shall include die arbitrator's ~~~riticn rtasoned opinion. Resolution of all dispute's shaft be based solely

upon the lay+~ governing the claims and defenses pleaded, and the aiUitratUr may nc>t im~oke any basis

(including buy not limited Yo, notions of "just cause") other than such controlling law.

6. Within thirty days of the arbitrators final writl.en opinion and order, the opinion shall be

subject W affirmation, reversal or modification, at either party's ~i~ritten request, following? review oC the

record and arguments of the parties by a second arbiti•aior who shall, as far as practicable, proceed

according to the law and procedures applicable to appellate re~~iew by the California Court of Appeal ofa

civil judgment follo~vino court trial.

7. This is the entire agreement beni~een myszlf and the Company. regarding dispute resolution.

the lengih o('my employment, and the reasons lur tcnnination of my emrloytnent, acid this agrecnient

supersedes any enJ all prior agreements regardinu these issues. Ural representations a• agreements made

before or after m}~ employment do nut alter this ngrecment_

8. tf any term or Fzrovisiun, or portion of this i~greement is decl3recl void or uncnfurceable it

shall be sc~~ered and the remainder ot~this Agreement shall be enfi~rceable.

MY SfGNATL'RE P ELO~V AT'T-l:STS TO "1'1 IG rACT Tf IAT 1 I to VIA RrAD, U1vDL:R STANU,

i1ND AC~RF..1: TU F3i LEG/~T.LY BnLIND TO Al.l, OF THE ABU\~F 'fERt~15. 1 FUR1'HI~R

Appendix A
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UNllERS'TAND 'flirl`f' T'H1S ~1GRE:i~~IL\'1~ REQUIK~S MF 'FD ARH1'1'ItA1~L= .ANY Ai~+C> ;\LL
DISI'UI~S 1'HA"f~ AKI.SG OUT Ul~ 11Y L-~iPL01'h7EN~l~.

nC? vOT S1Gv UNTtL YUU r1AVG READ 'TI-!E AC~OVE ACKNOWLEDGN1L'•N"I' ABC)
AGR~:~.MENT.

Print Full Namc

Sibnal~4'e

Date

(RF.TAN ITS EMPI,nY~:F: Pf?.RSQ~NF;f. Ft1.F,]

Appendix A
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Form NLRB~4668
(6-2014) Continued

Procedures irr NLRB Unfair Labor Practice Hearings

The attached complaint has scheduled a hearing that will be conducted by an administrative law judge
(ALJ) of the National Labor Relations Board who will be an independent, impartial finder of facts and
applicable law. You may be represented at this hearing by an attorney or other representative. If
you are not currently represented by an attorney, and wish to have one represent you at the hearing, you
should make such arrangements as soon as possible. Amore complete description of the hearing
process and the ALJ's role may be found at Sections 102.34, 102.35, and 102.45 of the Board's Rules
and Regulations. The. Board's Rules and regulations are available at the following link:
www.nlrb qov/sites/defaulUfiles/attachments basic-page/node-1717/rules and regs cart 102.pdf.

The NLRB allows you to file certain documents electronically and you are encouraged to do so because it

ensures that your government resources are used efficiently. To e-ale go to the NLRB's website at
www.nlrb.gov, click on °e-file documents, enter the 10-digit case number on the complaint (the first
number if there is more than one), and follow the prompts. You will receive a confirmation number and an
e-mail notification that the documents were successfully filed.

Although this matter is set for trlat, this does not mean that this matter cannot be resolved
through a settlement agreement. The NLRB recognizes that adjustments or settlements consistent
with the policies of the National Labor Relations Act reduce government expenditures and promote amity
in labor relations and encourages the parties to engage in settlement efforts.

BEFORE THE HEARING

The rules pertaining to the Board's pre-hearing procedures, including rules concerning filing an answer,
requesting a postponement, filing other motions, and obtaining subpoenas to compel the attendance of
witnesses and production of documents from other parties, may be found at Sections 102.20 through

102.32 of the Board's Rules and Regulations. In addition, you should be aware of the following:

Special Needs: If you or any of the witnesses you wish to have testify at the hearing have

special needs and require auxiliary aids to participate in the hearing, you should notify the

Regional Director as soon as possible and request the necessary assistance. Assistance will be

provided to persons who have handicaps falling within the provisions of Section 504 of the
Rehabilitation Act of 'f 973, as amended, and 29 C.F.R. 100.603.

Pre-hearing Conference: One or more weeks before the hearing, the ALJ may conduct a

telephonic prehearing conference with the parties. During the conference, the ALJ will explore
whether the case may be seEtled, discuss the issues to be litigated and any logistical issues
related to the hearing, and attempt to resolve or narrow outstanding issues, such as disputes
relating to subpoenaed witnesses and documents. This conference is usually not recorded, but

during the hearing the A~J or the parties sometimes refer to discussions at the pre-hearing
conference. You do not have to wait until the prehearing conference to meet with the other

parties to discuss settling this case or any other issues.

II. DURING THE HEARING

The rules pertaining to the Board's hearing procedures are found at Sections 102.34 through 102.43 of

the Board's Rules and Regulations. Please note in particular the following:

Witnesses and Evidence: At the hearing, you will have the right to call, examine, and cross-

examine witnesses and to introduce into the record documents and other evidence.



Farm NlRB-46fi8
(6-2014) Continued

Exhibits: Each exhibit offered in evidence must be provided in duplicate to the court
reporter and a copy of each exhibit should be supplied to the A~J and each party when the
exhibit is offered in evidence. !f a copy of any exhibit is not available when the original is
received, it will be the responsibility of the party offering such exhibit to submit the copy io the
ALJ before the close of hearing. If a copy is not submitted, and the filing has not been waived by
the ALJ, any ruling receiving the exhibit may be rescinded and the exhibit rejected.

Transcripts: An official court reporter will make the only official transcript of the proceedings,
and all citations in briefs and arguments must refer to the official record. The Board will not certify
any transcript other than the official transcript for use in any court litigation. Proposed corrections
of the transcript should be submitted, either by way of stipulation or motion, to the ALJ for
approval. Everything said at the hearing while the hearing is in session will be recorded by the
official reporter unless the ALJ specifically directs off-the-record discussion. If any party wishes
to make off-the-record statements, a request to go off the record should be directed to the ALJ.

Oral Argument: You are entitled, on request, to a reasonable period of time at the close of the
hearing for oral argument, which shall be included in the transcript of the hearing. Alternatively,
the ALJ may ask for oral argument if, at the close of the hearing, it is believed that such argument
would be beneficial to the understanding of the contentions of the parties and the factual issues
involved.

Date for Filing Post-Hearing Brief: Before the hearing closes, you may request to file a written

brief or proposed findings and conclusions, or both, with the ALJ. The ALJ has the discretion to
grant this request and will set a deadline for filing, up to 35 days.

AFTER THE HEARING

The Rules pertaining to filing post-hearing briefs and the procedures after the ALJ issues a decision are

found at Sections 102.42 through 102.48 of the Hoard's Rules and Regulations. Please note in particular

the following:

Extension of Time for Filing Brief with the ALJ: If you need an extension of time to file a posi-

hearing brief, you must follow Section 102.42 of the Board's Rules and Regulations, which

requires you to file a request with the appropriate chief or associate chief administrative law

judge, depending on where the trial occurred. You must immediately serve a copy of any request

for an extension o f time o n all other parties and furnish proof of that service with your

request. You are encouraged to seek the agreement of the other parties and state their positions

in your request.

• A~J's Decision: In due course, the ALJ will prepare and file with the Board a decision in this

matter. Upon receipt of this decision, the Board will enter an order transferring the case to the

Board and specifying .when exceptions are due to the ALJ's decision. The Board will serve

copies of that order and the ALJ's decision on all parties.

• Exceations to the ALJ's Decision: The procedure to be followed with respect to appealing ail

or any part of the ALJ's decision (by filing exceptions with the Board), submitting briefs, requests

for oral argument before the Board, and related matters is set forth in the Board's Rules and

Regulations, particularly in Section 102.46 and following sections. A summary of the more

pertinent of.these provisions will be provided to the parties with the order transferring the matter

to the Board.



UNITED STATES GOVERN1v~ENT
NATIONAL LABOR REL:A'TIONS BOARD

NOTICE

Case 21-CA-13 9031

The issuance of the notice of formal hearing in this case does not mean that the matter
cannot be disposed of by agreement of the parties. On the contrary, it is the palicy'of this office
to encourage voluntary adjustments. The examiner or attorney assigned to the case will be
pleased to receive and to act promptly upon your suggestions or comments to this end.

An agreement between the parties, approved by the Regional Director, would serve to

cancel the hearing. However, unless otherwise specifically ordered, the hearing will beheld at

the date, houz, and place indicated. Postponements will not be granted-urxless good and

sufficient Bounds are shown and the following requirements are met;

(1) The request must be in writing. An original and two copies must be filed with the

Regional Director when appropriate under 29 CFR.102.16(a) or with the Division of

Judges when. appropriate under 29 CFR 102.16(b).

(2) Grounds must be set forth in detail;

(3) Alternative dates for any rescheduled hearing must be given;

(4) The positions of all other parties must be ascertained in advance by the requesting

party and set forth in the request; and

(5) Copies must be simultaneously served on all other parties (listed below), and that fact

must be noted on the request.

Except under the most extreme conditions, na. request for postponement will 6e grdnted during

the three days immediately preceding the date of hearing.

Coastal Marine Services, Inc.

2255 National Avenue

San Diego, CA 92113-3614

L. Brent Garrett, Attorney at Law

Warren L. Nelson, Attorney at Law

Fisher &Phillips LLP

2050 Main Street, Suite 1000
Irvine, CA 92614

International Association of Heat &Frost Insulators and

Allied Workers, Loca15, AFL-CIO

670 East Foothill Boulevard, Unit 2
Azusa, CA 91702

David A Rosenfeld, Attorney at Law

Weinberg Roger &Rosenfeld

1001 Marina Village Parkway Suite 200
Alameda, CA 94501



FORM?JLRB-877

UNITED STATES OF AMERICA
BEFORE THE 1~1ATIONAL LABOR RELATIONS BOARD

Region 21.

COASTAL MARINE SERVICES, iNC.

and

INTERNATIONAL ASSOCIATION OF HEAT &
FROST INSULATORS AND ALLIED WORKERS, LOCAL 5

Case 21-CA-13:9031

AFFIDAVIT OF SERVICE OFr .COMPLAINT AND NOTICE OF HEARING (with farms
NLRB-4338 and. NLRB-4668 attached)

I, the undersigned employee of the.National Labor Relations Board, being duly swom~ say that on
May 28, 2'015, I served the above-entitled document(sj by certified and regular mail, as noted below,
upon the followinD persons, addressed to them at the following addresses:

Coastal Marine Services, Ine.
2255 National Avenue
San Diego, CA 92113-3614

CERTIFIED MAiL,
R~TiTRN RECEIPT R.~QUESTED
(7003 1680 0005 0338 6956)

L. Brent Garrett, Attorney at Law
Warren L. Nelson, Attorney at Law
fisher &Phillips LLP
2050 Main Street, Suite 1000
Txvine; CA 92614

International Association of Heat &Frost Insulators .and
Al11ed Workers, Local. 5,. AFL-CIO.
67b East Foothill Boulevard, Unit 2
Azusa, CA 91702.

David A Rosenfeld, Attorney at Law
Weinberg Roger &Rosenfeld
1001 IVlarina Village Parkway Suite 200
Alameda, CA 94501

REGULAR MA.II.

CERTIFIED MAIL
(7003- 1.680 0005 0338 6963)

REGULAR MAIL

May 2$, 2015 Mara Estudillo, Designated Ageni of NLRB
Date f j ,~ Name

~ ~.

Signature



L. Brent Garrett
Warren L. Nelson
FISHER &PHILLIPS LLP
2050 Main Street, Suite 4000
Irvine, CA 92614
(949) 851-2424
Fax {949) 851-0152
Email' bQarrettC~laboriawVers.com

wnelson@laborlawyers.com .

Attorneys for Respondent Coastal Marine Services, Inc.

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR REt.ATIONS BOARD

REGION 21

COASTAL MARINE SERVICES, INC.

and

INTERNATIONAL ASSOCIATION OF HEAT &
FROST INSULATORS AND ALLIED WORKERS,
LOCAL 5

CASE NO, 21-CA-139031

RESPQNDENT COASTAL MARINE SERVICES iNC.'S ANSWER AND AFFIRMATIVE
DEFENSES TO THE COMPLAINT

Comes now Respondent. COASTAL MARINE SERVICES, INC. ("CMSI"), by and

through undersigned Counsel, and, pursuant to Section 102.23 of the 8oard's Rules and

Regulations, as amended, timely files the following Answer and Affirmative Defenses to the

Complaint (",Complaint") issued by the Regional Director on May 28, 2075.

AFF{RMATIVE DEFENSES

FIRST DEFENSE

To the extent that the Complaint encompasses any allegations occurring more than six

months prior to the filing of an underlying charge with the National Labor Relations Board

(NLRB) and the service of such charge upon CSMI, such allegations are time-barred by Section

10(b) of the National Labor Relations Act, as amended (hereinafter "NLRA").

1
FPDaGS 30742836.1
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SECOND DEFENSE

To the extent that the Complaint faits to give CSMI fair and adequate notice of the

underlying charges, it denies CSMI its right to due process under-the U.S, Constitution, its right

to notice of the charges under Section 10 of the NI.RA, and its right to notice and a fair hearing

under the Board's Rules and Regulations.

THIRD DEFENSE

The Complaint is invalid to the extent it fails to state a claim upon which relief may be

granted.

FOURTH DEFENSE

The Complaint is invalid to the extent. that that General Counsel has pled legal

conclusions rather than required factual allegations.

FIFTH DEFENSE

The Complaint is invalid to the extent that it contains allegations that were not included

within atimely-filed, pending unfair labor practice charge against CSMI.

SIXTH DEFENSE

The CompEaint is invalid in that it is vague and imprecise in regard to the alleged actions

of the Employer.

ANSWERS TO NUMBERED AND UNNUMBERED PARAGRAPHS

Responding to the initial unnumbered paragraphs of the Complaint, C.5M1 denies that it

has committed any unfair labor practices.

1. Responding to Paragraphs 1(a) through 1(d)_ of theComplaint, CSMI admits that the

charges and amendments were filed on the dates listed and that CSMI has received

them, but CSMI has no knowledge as to the dates on which the Board placed them in

the mail.

FPDOCS 30742836.1 2



2. Responding to Paragraph 2(a) of the Comp)aint, CSMI admits only that it maintains a

facility in San Diego, California, and has performed insulation work on ships.

3. Responding to Paragraphs 2(b) to 2(d) of the Complaint, CMS) admits the allegations

contained therein.

4. Responding to Paragraph 3 of the Complaint, CSMI admits the aAegation contained

therein.

5. Responding to Paragraphs 4(a) and 4(b} of the Complaint, CSMI denies the allegations

contained therein.

6. Responding to Paragraphs 5(a) through 5(e) of the Complaint, CSMI denies the

allegations contained therein.

7. Responding to Paragraph 6 of the Complaint, CSMI denies the allegations contained

therein.

8. Responding to Paragraph 7 of the Complaint, CSMI denies the allegations contained

therein.

WHEREFORE, having fully answered the Complaint, CMSI prays that it be dismissed in

its entirety, or in the alternative, that Counsel for the General Counsel be held to strict proof as

to all allegations not specifically admitted.

Respectfully submitted this 10th day of June, 2015.

r
. ~, ,

L. Brent arrett
For FISHER &PHILLIPS LLP
COUNSEL FOR RESPONDENT
COASTAL MARINE SERVICES, INC.

FPDOCS 30742836.1 3



L. Brent Garrett
Warren L. Nelson
FISHER &PHILLIPS LLP
2050 Main Street, Suite 1000
Irvine, CA 92614
(949) 857-2424
Fax (949) 851-07 52
Email: bgarrett@laboriawyers.com

wnelson@laborlawyers.com

Attorneys for Respondent Coastal Marine Services, Inc.

UNITED STATES OF AMERICA
BEFORE THE NATIONAL. LABOR RELATIONS BOARD

REGION 21

COASTAL MARINE SERVICES, INC.

and

INTERNATIONAL. ASSOCIATION OF HEAT &
FR057 INSULATORS AND ALLIED WORKERS,
LOCAL 5

CASE NO. 21-CA-139031

CER71F{CATE.OF SERVICE

1 hereby certify that on June 10, 2015, I e-filed the foregoing ANSWER AND

AFFIRMATIVE DEFENSES TO COMPLAINT using the Board's e-filing system, and

immediately thereafter served it by electronic mail upon the following:

Olivia Garcia
Regional Director
National Labor Re{ations Board, Region 21
888 S. Figueroa St., Ninth Floor
Los Angeles, CA 90017-5449
olivia.garciaCa~nlrb.qov

William M. Pate
Acting Regional Director
National Labor Relations Board, Region 21
888 S. Figueroa St., Ninth Floor
Los Angeles, CA 90017-5449
william.pateCa~nlrb.gov

FPDOCS 30742836.1 4



Winkfiefd F. Twyman, Jr.
Field Attorney
National Labor Relations Board, Region 21
555 West Beech Street, Suite 418
San Diego, CA 92101-2940
winkfield.twyman(c~nlrb.gov

David A. Rosenfeld, Attorney at Law
Weinberg, Roger &Rosenfeld
1001 Marina Village Parkway, Suite 200
Alameda, CA 94501
drosenfeld@unioncounsel.net

4a.. ~J . .
L. Brent Garrett.
For FISHER & PHILLfPS I.LP
COUNSEL FOR RESPONDENT
COASTAL MARINE SERVICES, INC.

FPDOCS 30742836.1



EMPLOYEE ACKNOWLEDGMENT
AND AGREEMENT

By signing below, this acknowledges that I have received a copy of the CMS ("Company")
Employee Handbook and i wilt familiarize myself with its contents.

1. I acknowledge that nothing in the Employee Handbook creates or is. intended to create a

promise or representation of continued employment and that my employment, position, and compensation
at the Company are at-will, shall be for no specific duration, and may be changed or terminated at the wil[
ofthe Company. Both [and the Company have the right to terminate my employment at any time, with or

without cause or notice. By signing below,l certify that I understand that employment ai-wi1! is the sole
and entire agreement between myself and the Company concerning the daration of my employment and the
circumstances under which my employment may be terminated. It supersedes all prior agreements,
understandings, and representations (whether written or oral) concerning the duration of my employment
with the Company and/or the circumstances under which my employment may be terminated.

2. 1 and the Company agree to utilize binding arbitration as the sole and exclusive means to
resolve all disputes that may arise out of or be related in any way to my employment, including but not

limited io the termination of my employment and my compensation. 1 and the Company each specifically
waive and relinquish our respective rights to bring a claim against the other in a court of law, and this
waiver shall be equally binding on any person who represents or seeks to represent me or the Company in a

lawsuit against the other in a court of law. Both I and the Company agree that any claim, dispute, and/or

controversy that I may have against the Company (or its owners, directors, officers, managers, employees,
or agents), or the Company may have against me, shall be submitted to and determined exclusively by

binding arbitration under the Federal Arbitration Act ("FAA"), in conformity with the procedures of the

California Arbitration Act (Cal. Code Civ. Proc. sec 1280 et seq., including section 1283.05 and all of the

Act's other mandatory and permissive rights to discovery). The FAA applies to this agreement because the

Company's business involves interstate commerce. For example, the Company buys and sells parts and

materials across state lines. Included within the scope of this Agreement are al! disputes, whether based on

tort, contract, statute (including, but not limited to, any claims of discrimination, harassment and/or

retaliation, whether they be based on the California Fair Employment and Housing Act, Title VII of the

Civil Rights Act of 1964, as amended, or any other state or federal law or regulation), equitable law, or

otherwise. The only exception to the requirement of binding arbitration shall be for claims arising under

the National Labor Relations Act which are brought before the National Labor Relations Board, claims for

medical and disability benefits under the California Workers' Compensation Act, Employment

Development Department claims, or as may otherwise be required by state or federal law. However,

nothing herein shall prevent me from filing and pursuing proceedings before the Gatifornia Department of

Fair Employment and ~-lousing, Ur the United States Equal Employment Opportunity Commission

(although if I choose to pursue a claim following the exhaustion of such administrative remedies, that claim

would be subject to the provisions of this Agreement). By this binding arbitration provision, I

acknowledge and agree that both the Company and I give up our respective rights to trial by jury of"any

claim I or the Company may have against the other.

3. All "claims brought under this binding arbitration agreement shall be brought in the

individual capacity of myself or the Company. This binding arbitration agreement shall not be construed to

allow or permi/ the consolidation or joinder of other ctaims or controversies involving and other

Exhibit 7 
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employees, os permit such claims or controversies to proceed as a class action, collective action, private

attorney general action or any simitar representative action. No arbitrator shat} have the authority under

this agreement to order any such class or representative action. By signing this agreement, I am agreeing to

waive any substantive or procedural rights that I may have to bring an action on a class, collective, private

attorney general, representative or other simijar basis. However, due to the nature of this waiver, the

Company~has provided me with the ability to choose to retain these rights by affirmatively checking the

box at the end of this paragraph. Accordingly, I expressly agree to waive any right I may have to bring an

action on a class, collective, private attorney general, representative or other similar basis, unless I check

this box: [

4. I acknowledge that this agreement is not intended to interfere with my rights to collectively

bargain, to engage in protected, concerted activity, or to exercise ocher rights protected under the National

Labor Relations Act, and that I will not be subject to disciplinary action. of any kind for opposing the

arbitration provisions of this Agreement.

5. 1n addition to any other requirements imposed by law, the arbitrator selected shalt be a

retired California Superior Court Judge, or an otherwise qualified individual to whom the parties mutually

agree, and shall be subject to disqualification on the same grounds as would apply to a judge of such court.

All rotes of pleading (including the right of demurrer), all rules of evidence, all tights to resolutson oFthe

dispute by means of motions for summary judgment, judgment on the pleadings, and judgment under Code

of Civil Procedure Section 631.8 shall apply and be observed. The arbitrator shall have the immunity ofa

judicial Officer from civil liability when acting in the capacity of an arbitrator, which immunity

supplements any other existing immunity. Likewise, a[t communications during or in connection with the

arbitration proceedings are privileged in accordance'with Cal. Civic Code Section 47(b). As reasonably

required to allow full use and benefit of this agreement's modifications to the Act's procedures, the

arbitrator shall extend the times set by the Act for the giving of notices and setting of hearings. Awards

shall include the arbitrator's written reasoned opinion. Resolution of all disputes shalt be based solely

upon the law governing tfie claims and defenses pleaded, and the arbitrator may not invoke any basis

(including but not limited to, notions of "just cause") other than such controlling law.

6. Within thirty days of the arbitrator's final written opinion and order, the opinion shall be

subject to affirmation, reversal or modification, at either party's written request, following review of the

record and arguments of the parties by a second arbitrator who shall, as far as practicable, proceed

according to the law and procedures applicable to appE(fate review by the California Court ofAppea(of a

civi) judgment following court trial.

7. This is the entire agreement between myself and the Company regarding dispute resolution,

the length of my employment; and the reasons for termination of my employment, and this agreement

supersedes any and all prior agreements regarding these issues. Oral representations oragreements made

before or after my employment do not alter this Agreement.

8. If any term or provision, oc portion of this Agreement is declared void or unenforceable it

shall be severed and the remainder of this Agreement shall be enforceable.

MY SIGNATURE BELOW ATTESTS TO THE FACT THAT 1 HAVE READ, UNDERSTAND,

AND AGREE TO 8E LEGALLY BOUND TO ALL OF THE ABOVE TERMS. 1 FURTHER
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~s

UNDERSTAND THAT THIS AGREEMENT .REQUIRES ME TO ARBITRATE ANY AND A~.L
DISPUTES THAT ARISE OUT OF MY EMPLOYMENT.

DO NOT SIGN UNTIL YOU NAVE READ THE ABOVE ACKNOWLEDGMENT AND
AGREEMENT.

Print Full Name

Signature

Date

[RETAIN IN EMPLOYEE PEkSONNEL FILE]

CMS 000179



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

Region 21

COASTAL MARINE SERVICES, INC.

and Case 21-CA-139031

INTERNATIONAL ASSOCIATION OF HEAT &
FROST INSULATORS AND ALLIED WORKERS, LOCAL 5

ORDER' WITHDRAWING PARAGRAPH 5(c) OF~
COMPLAINT AND NOTICE OF HEARING AND
DISMISSING CORRESPONDING PORTION OF

CHARGE IN CASE 21-CA-139031

On May 28, 2415, the Acting Regional Director for Region 21 issued a Complains and

Notice of Hearing in the above-captioned case. Upon further consideration of the rules in

Respondent's Employee Handbook it has been determined that the ruse corresponding to

paragraph 5(c) of the Complaint and Notice of Hearing is not unlawful, as employees would not

reasonably believe that the rote restricted them fronn engaging in Section 7 nights.

IT TS HEREBY ORDERED that paragraph 5(c) of the Complaint and Notice of Hearing

is withdrawn, and the corresponding portion of the charge in Case 21-CA-139031 is dismissed.

Your Right to Appea[: The Charging Party may appeal rriy decision to the General

Counsel of the National Labor Relations Board, through the Office of Appeals. If the Charging

Party appeals, it may use the enclosed Appeal Form, which is also available at www.ntrb.sov.

However, the Charging Party is encouraged to also submit a complete statement of the facts and

reasons why it believes my decision was incorrect.
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Means of Filing: An appeal may be fled electronically, by mail, by delivery service, or

hand-delivered. Filing an appeal electronically is preferred but not required. The appeal MAY

NOT be filed by fax or email. To file an appeal electronically, go to the Agency's website at

www.nlrb.~ov, click on E-File Documents, enter the NLRB Case Number, and follow the

detailed instructions. To file an appeal by mail or delivery service, address the appeal to the

General Counsel at the National Labor Relations Board, Attn: Office of Appeals, 1015 Ralf

Street SE, Washington, DC 20570-0001. Unless filed electronically, acopy of the appeal

should also be sent to me.

Appeal llue Date: The appeal is due on September 17, 2015. If the appeal is filed

electronically, the transmission of the entice document through the Agency's website must be

completed no later than 11:59 p.m.~Eastern Time on the due date. If filing by malt or by

delivery service an appeal will be found to be timely filed if it is postmarked or given to a

delivery~service no latex than September lb, 2015. If an appeal is postmarked or given to a

delivery service on the due date, it will be rejected as untimely. If hand delivered, an appeal

must be received by the General Counsel in Washington, DC, by 5:00 p.m. Eastern Time on the

appeal due date. If an appeal is not submitted in accordance with this paragraph, it will be

rejected.

Extension of Time to File ~►ppeal: The General Counsel may allow additional time to

file the appeal if the Charging Party provides a good reason for doing so and the request for an

extension of time is received on or before September 17, 2015. The zequest may be filed

electronically through the E-File Documents link on our website Www.nlTb.~o~, by fax to

(202)273-4283, by mail, or by delivery service. The General Counsel will not consider any

request for an extension of time to file an appeal received after Septetnbez 17; 2015, even if it is



postmarked or given to the delivery service before the due date. Unless filed electronically,.

a copy ofthe extension of time should also be sent to me.

ConC►deutiality: We will not honor any claim of confidentiality ox privilege or any

limitations on our use of appeal statements oz supporting evidence beyond chose prescribed by

the Federal Records Act and the Freedom of Information Act (FOIA). Thus, we may disclose an

appeal statement to a party upon request during the processing of the appeal. If the appeal is

successful, any statement or material submitted with the appeal may be introduced as evidence at

a hearing before an administrative law judge. Because the Federal Records Act requires us to

keep copies of case handling documents for some years after a case closes, we may be required

by the FOIA to disclose those documents absent an applicable exemption such as those that

protect confidential sources, commerciaUfinancial information, or personal privacy interests.

DATED at Los Angeles, California, this 3 d̀ day of September, 2015.

t~~~~~~-~ ~f .
OLIVIA GARCIA
REGIONAL DIRECTOR
NATIONAL LABOR RELATIONS BOARD
REGION 21
888 S FIGUEROA ST FL 9
LOS ANGELES, CA 90017-5449



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD'

REGION 21

COASTAL MARINE SERVICES, INC.

aad Case 21-CA-139031

INTERNATIONAL ,ASSOCIATION OF HEAT &
FROST IKSULATORS AND ALLIED WORKERS,
LOCAL 5, AFL-CIO

AFFIDAVIT OF SERVICE.OFr ORDER WITHDRAWING PARAGRAPH 5(c) OF
COMPLAINT AND NOTICE OF HEARING AND. DISMISSING CO~tRESPONDING
PORTION OF CHARGE IN CASE 21-CA-139031:

I, the undersigned erriployee of the National Labor Relations Board; being duly Swom, say that
on. •September 3, 2015, I served the above-entitled documents) by regular mail upon the
following persons, addressed to them at the following addresses:

L. BRETVT GARRETT, ATTORNEY
FISHER &PHILLIPS LLP
2050 MAIN STREET, SU1TE 1000
IRVINE, CA 92614

WARREN L. NELSON, ATTORNEY AT I,AW
FISHER &PHILLIPS LLP
2050 MAIN STREET, SUITE 1000
IRVINE, CA 92614

COASTAL MARINE SERICES, INC.
2255 NATIONAL AVENUE
SAN DIEGO, CA 92113-3614

DAVJD A ROSENFHLD, UNIOAI COt1NSEL
WEINHERG ROGER & ROSENFELD
] OOl MAR]NA VILLAGE PARKWAX SUITE 200

• ALAMEDA, CA 94501

1NTEItNATIONAL ASSOCIATJON OF HEAT &
FROST INSULATORS AND ALLIED WORKERS,.
LOCAL 5, AFL-CIO

670 EAST FOOTHILL BOULEVARD, UNIT 2
AZUSA, CA 91702

September 3, 201 S

Date
Neri Mariinez,.Designated Agent of NLRB

Name

/ŷ  1 ~ W lit 

,..

Signature



STATEMENT OF SERVICE

I hereby certify that a copy of the PARTIAL STIPULATION OF FACTS WITH EXHIBITS
were submitted by e-filing to the Division of Judges of the National Labor Relations Board on
December 4, 2015.

The following parties were served with a copy of said documents by electronic mail on
December 4, 20l 5:

L. Brent Garrett, Attorney at Law
Fisher &Phillips, LLP
bgarrett@laborlawyers.com

Warren L. Nelson, Attorney at Law
Fisher &Phillips LLP
wnel son(a,l aborlawyers. com

David A Rosenfeld, Union Counsel
Weinberg Roger &Rosenfeld
drosenfeld@unioncounsel.net

Respectfully

Nez~' Martinez
Compliance Assistant
National Labor Relations Board
Region 21



Danielle H. Moore
Danielle C. Garcia
FISHER &PHILLIPS LLP
4747 Executive Drive, Suite 1000
San Diego, CA 92121
(858) 597-9600
Fax (858) 597-9601
Email: dmoore@laborlawyers.com

dgarcia@laborlawyers. com

Attorneys for Respondent Coastal Marine Services, Inc.

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 21

COASTAL MARINE SERVICES, INC. )
CASE NO. 21-CA-139031

and )

INTERNATIONAL ASSOCIATION OF HEAT & )
FROST INSULATORS AND ALLIED WORKERS, )
LOCAL 5 )

CERTIFICATE OF SERVICE

hereby certify that on February 22, 2016, I e-filed the foregoing RESPONDENT

COASTAL MARINE SERVICES INC.'S POST HEARING BRIEF using the Board's e-filing

system, and immediately thereafter served it by electronic mail upon the following:

Winkfield F. Twyman, Jr.
Field Attorney
National Labor Relations Board, Region 21
555 West Beech Street, Suite 418
San Diego, CA 92101-2940
winkfield.twvman(~nlrb.gov

David A. Rosenfeld, Attorney at Law
Weinberg, Roger &Rosenfeld
1001 Marina Village Parkway, Suite 200
Alameda, CA 94501
drosenfeldCc~unioncounsel.net

FPDOCS 31463874.1



Ami Silverman
Field Attorney
National Labor Relations Board
Region 21
888 So. Figueroa St. 9th Floor
Los Angeles CA 90017
ami.silverman(c~NLRB ~gov

/s/Danielle H. Moore

Danielle H. Moore
For FISHER &PHILLIPS LLP
COUNSEL FOR RESPONDENT
COASTAL MARINE SERVICES, INC.
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